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NEW METHOD OF DEATH PENALTY IN NEVADA 

effect is part and parcel of the sentence, as is also whatever menfal suffering 
is endured. If one method involves less of either than the other, there is an 
alternative that suggests a want of uniformity in the sentence of death. If 
there is no material difference in the modes of infliction, then why would 
the law be enacted? The very enactment of the law presupposes that it 
speaks regarding as matter of substance and not of form." J. W. G. 

Should the Accused Be Forced to Testify in His Own Case? — Hon. R. A. 
Burch, justice of the Supreme Court of Kansas, in a recent address before the 
State Association of County Attorneys of Kansas advocated a change in the 
criminal code so as to require accused persons to testify in regard to the facts 
of any charge against them. Among other things, he said: 

"Attention has been called to the fact that laws and institutions suffer in 
the estimation of the people because, having been established for conditions 
now outgrown, they resist their own improvement too long and are in adequate 
to meet the needs which social progress has evolved. A single illustration 
from the criminal law may be considered. Many a guilty man escapes punish- 
ment, to the confusion and humiliation of the law and order forces, because 
he can not be required to testify and because as a corollary, his failure to tes- 
tify can not be .considered to his prejudice. The prosecution must disclose 
everything to him. The names of all known material witnesses for the state 
must be indorsed on the indictment or information at the time it is filed. The 
accused then sits by until the last item of evidence against him has been in- 
troduced at the trial when he springs a story carefully prepared to suit the 
exigencies of the case, or, if he chooses, remains silent while the court in 
solemn phrase instructs the jury that he is presumed to be innocent of every 
element of the offense charged against him and that no inference can be 
drawn from his failure to testify. The existing rules had their origin in 
humane efforts to protect unhappy prisoners who had no counsel, who could 
not testify at the trial and who could not appeal from star chamber prac- 
tices and from the barbarities of a penal system which is now regarded with 
feelings of horror. At the present time there is no valid reason why a per- 
son charged with crime should not be obliged by law to testify at any stage 
of the proceedings precisely the same as any other witness with knowledge 
of the facts." 

Suggestions as to Trial Procedure. — In a recent article in the Chicago 
Legal News, Franklin A. Beecher lays down a number of propositions which, 
in his judgment, ought to govern in the procedure of a criminal trial. He 
says: 

"Of all the departments of human knowledge, law is the least progressive. 
In many respects it still continues in the old trodden path of tradition, and any 
suggestion to deviate from the old beaten path is met with the argument that 
the old principles as established by the judges and jurists of the past are the 
best, because they were the result of that mysterious gift of legal lore and logic 
by which the law became the perfection of human reason, so that nothing is 
left for the modern judge and jurist to do but to follow in the path of the 
past Trial procedure is very much the same today as it was in the sixteenth 
century. With few changes in evidence, especially relating to competency of 
witnesses, etc., the law of evidence has undergone comparatively few changes. 
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SUGGESTIONS AS TO TRIAL PROCEDURE 

The tactics in trial procedure, as adopted by advocates at this day, are the same 
as were applied by advocates in the early days of the present method of trial 
procedure. 

"In the presentation of any case three significant elements manifest them- 
selves, the legal, the evidential and emotional. Experience teaches that the 
average trial of a case turns upon the evidence or the testimony that is pre- 
sented. This testimony is given by witnesses who naturally become the ob- 
jects for tactical treatment, and for this reason the emotional element enters 
largely into the conduct of a trial. The method usually adopted by advo- 
cates is to discredit the witness' testimony and if possible to degrade him. 
The basis upon which this is sought to be done is to attack the witness' moral 
character. His mental or physical deficiencies are not taken into account, unless 
they are brought directly in issue. 

"The moral standard by which the truthfulness of the witness' assertions 
or statements are to be measured are such as exist in the average mind. Courts 
of last resort have often enumerated the indices by which these moral defi- 
ciencies are to be determined by the trial judge and jury. They are the 
living voice, with its peculiar accent, emphasis or intonation, the witness' ap- 
pearance, his countenance, looks, expression of face, manner, readiness or re- 
luctance, and many other nameless indices of truth. 

"In applying these standards the average man's method of reasoning upon 
mental phenomena is as erroneous as his reasoning upon physical phenomena. 
For he reasons that smoke settles on a humid day because the atmosphere is 
heavy, that the chimney draws air from the kitchen into the stove to make the 
draft, that bodies in motion come to rest of themselves, that a body floats be- 
cause it is lighter than the liquid or gas it floats in, that dew falls, etc. As 
examples of his method of reasoning upon mental phenomena, he reasons that 
a man with a nervous twitching eye must be dishonest, that a man with thin 
lips and a set jaw is cruel, that a man who is naturally restless and uneasy 
must be guilty of a crime, and to cap the climax, a jury, in an action against 
a railroad company for damages, for injury willfully inflicted on plaintiff 
intestate, came to the conclusion that the fireman on the locomotive, when 
approaching a highway crossing, toward which a traveler was leisurely driving, 
actually knew what was in the mind of such traveler, and what he would do 
under the circumstances. 

"The most important object the court ought to have in view in the exam- 
ination of witnesses is to determine the value of their statements and deposi- 
tions from the standpoint of the witness' ability in apprehending the facts ac- 
curately to which they testify, as well as their ability to tell the truth. It 
must be borne in mind that the average witness is bent upon telling the truth as 
he perceived it, yet it is apparent that for this reason when a number of wit- 
nesses testify to the same set of facts they vary in their statements. For, if 
they had observed accurately they should have given identical accounts. The 
cause for this variance ought to be ascertained. Is it due to a defective, per- 
ceptive faculties or is it due to a natural inherent mental defect? These 
are the questions which ought to occupy the mind of the court and jury 
before the moral aspect of these witnesses' testimony is to be weighed. 
For the purpose of ascertaining the correct solution of these questions a 
logical and proper method of adducing the evidence, based upon psychological 



SUGGESTIONS AS TO TRIAL PROCEDURE 

principles, ought to be adopted so that justice will be done in accordance 
with the truth established. It is a matter of common knowledge that there 
are differences in observing powers, resulting from differences in the natural 
and intellectual culture of the observer, and why should not a rigid 
examination be made into these differences, even when they are not 
directly in issue, for the purpose of ascertaining their true causes? The 
able judge through long experience soon learns how to unravel opposing and 
conflicting testimony and how to see through subterfuges, in perceiving the 
difference between an honest embarrassment and a conscious falsehood. Yet 
there is much hidden from him, unless specially trained or counselled by ex- 
perts. The spirit of the age is toward expertism, and why should it not be 
in law? Why should law be the only science to follow the trodden path of 
the past? 

"Law is essentially the creation of the popular mind ; it is founded on the 
common sense of the people. Although this is true, there is no reason why an 
efficient and thoroughly scientific method cannot be adopted in trial procedure 
for the purpose of establishing the truth, which is the object of evidence." 

J. W. G. 

The Movement for Legal Reform. — "The movement for legal reform 
continues to grow. From Illinois we hear a demand for a majority verdict 
of the jury. From Georgia there is a request that cases on appeal be decided 
without reference to technicalities. In Massachusetts they want shorter trials; 
in Colorado more courts; Oregon is discussing an amendment to its consti- 
tution providing for the manner of deciding causes in the appellate court, while 
California and Indiana are heard with the old complaint of the law's delay. 
But all these complaints, in some form or other, have been heard for a time 
sufficient for their permanent establishent as proper subjects, of concern and 
we presume, will be heard for the remainder of our natural lives, and probably 
thereafter. It is a fact, however, that many of the states are accomplishing 
wise and useful reform in legal procedure. Such reform is observed where 
the people have the habit of doing things as distinguished from intending 
to do them, and because they recognize an improvement when they see it, 
we expect other states will follow in the footsteps of the progressive ones — 
we mean legal progressiveness. 

"In those states which complain of delay it is noticeable that the demand 
for speed is generally confined to the criminal courts, although to an observer 
living the simple life it appears that the delay which is injurious to the busi- 
ness of the country, and, consequently, to the people, is the delay in the dis- 
position of civil actions rather than in criminal prosecutions. In nearly all, 
if not all, criminal courts a prisoner who is not out on bail must be tried at 
the next term of court after he is indicted, unless it appears that the interests 
of justice demand otherwise; and, if he is out on bail, he will be tried when 
his case is reached in its regular order, which, generally speaking, is quite 
promptly. In either case no real harm is done. It seems that our Bay State 
friends have hit it right when they say that criminal trials should be made 
shorter. But the great delay in civil causes has given trouble all over the 
country. It is nothing unusual to see from the records of our courts that cases 
have been pending anywhere from three to ten years. There seems to be no 
actual reason why things should be so, but they are. That this condition of 
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